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Office Action Summary 


Application No. 

10/049,419 


Applicant(s) 

TOMINAGA ET AL 


ExaminGr 
Leigh C. Maier 


Art Unit 

1623 





- r/ie MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

• Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply vAW, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this confimunication, even if timely filed, may reduce any 
earned patent term adjustment See 37 CFR 1.704(b). 

Status 

1)13 Responsive to communication{s) filed on 22 July 2005 , 
2a)D This action is FINAL. 2b)M This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) 13 C!aim(s) 33.37.38 and 61-63 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) 13 Claim(s) 33.37.38 and 61-63 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: 3)0 accepted or b)\3 objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the con-ection is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or fomi PTO-152. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (0- 
a)n All b)n Some * c)\J None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(8) 

1) 13 Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) 

2) □ Notice of Draflsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) □ Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 5) □ Notice of Informal Patent Application (PTO-1 52) 

Paper No(s)/Mail Date , 6) □ Other: . 
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DETAILED ACTION 
Status of the Claims 

Claim 33 has been amended. Claims 33, 37, 38, and 61-63 are pending. Any rejection or 
objection not specifically repeated has been withdrawn. The text of those sections of Title 35, 
U.S. Code not included in this action can be found in a prior Office action. 

Claim Rejections - 35 USC § 103 
Claims 33, 37, 38 and 61-63 are again rejected under 35 U.S.C. 103(a) as being 
unpatentable over SAKAI et al (WO 96/34004) and LION CORP (JP 1 1-21247), as set forth in 
the previous Office action. Claim 33 has been amended to include what appear to be inherent 
properties of fucoidans. COLLIEC et al (US 5,321,133) and the MeSH entry for "fiicoidan'' 
( http://www.nlmaiih.gov/cgi/mesh/20Q5/MB_cgi?field=uid&tenn=C007789, accessed October 
17, 2005) are used to support inherency. 

Claim 33 has been amended so that the fiicoidan used is selected fi^om three types. 
Applicant's arguments filed July 22, 2005 have been fiiUy considered but they are not 
persuasive. 

Applicant notes the amendment to claim 33 argues that LION does not disclose which 
kind of fucoidan substances show anti-allergic action. However, COLLIEC gives a general 
description of fucans (fucoidans, see MeSH entry). See col 2, lines 43-47. From this, it appears 
that by definition any polysaccharide termed a "fiicoidan" must fall into one of the recited 
categories. Since the Office does not have the facilities for preparing the claimed materials and 
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conparing them with prior art inventions, the burden is on Applicant to show that the products 
used in LION do not fall into one of these categories. See In re Best, 562 F.2d 1252, 195 USPQ 
430 (CCPA 1977) and/n re Fitzgerald, 619 F.2d 67, 205 USPQ 594 (CCPA 1980). 

Claims 33, 38, and 61-63 are again rejected under 35 U.S.C. 103(a) as being unpatentable 
over SAKAI et al (WO 96/34004) and McCAFFREY et al (Biochem Biophys. Res. Comm., 
1992) in view of GRAINGER et al (US 6,1 17,91 1), as set forth in the previous Office action. 
Claim 33 has been amended to include what appear to be inherent properties of fucoidans. 
COLLIEC et al (US 5,321,133) and the MeSH entry for "focoidan" 

( http://www.nlm.nih.gov/cgi/mesh/2005/MB cgi?field=uid&term=C0077 accessed October 
17, 2005) are used to support inherency. 

The claims have been amended as set forth above. 

The references teach as set forth in the previous Office action. As with the discussion 
above, it would appear that the fiicoidan taught by MCCAFFREY (or any fucoidan) would fall 
into one of the recited categories. 

Applicant does not address this particular combination of references, and the rejection is 
maintained for reasons of record 
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Examiner hours, phone & fax numbers 



Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Leigh Maier whose telephone number is (571) 272-0656. The examiner can 
normally be reached on Tuesday, Thiu^day, and Friday 7:00 to 3:30 (ET). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Mr. 
James O. Wilson (571) 272-0661, may be contacted. The fax number for Group 1600, Art Unit 
1623 is (703) 308-4556 or 305-3592. 

Visit the U.S. PTO's site on the World Wide Web at http://www.uspto.gov. This site contains 
lots of valuable information including the latest PTO fees, downloadable forms, basic search 
capabilities and much more. Information regarding the status of an application may be obtained 
from the Patent Application Retrieval (PAIR) system. Status information for pubhshed 
appUcations may be obtained from either Private PAIR or PubUc PAIR. Status information for 
unpublished application is available through Private PAIR only. For more information about the 
PAIR system, see http://pair-direct.uspto.gov Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197. 




Leigh C. Maier 
Primary Examiner 
October 17, 2005 



